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Non-Qualified Deferral Plans 

Nonqualified Defined Contribution Plans  

Providing Unlimited, Tax Deferred Contributions               
for Select Employees  

 

Background 

Aviation Electronics1 (“Aviation”) is a privately held, billion-dollar 
electronics distributor with almost three thousand employees. 
Aviation’s business has been going well, and the company has 
been growing at a steady rate.  

Competition, however, is always stiff in the electronics industry, 
thereby inspiring thin margins on products. Nevertheless, 
through creative marketing and cost containment strategies, 
Aviation’s revenues and profits continued growing at a 
comfortable rate. On the surface, business was going well.  

Bubbling beneath the company’s success however, were issues 
about the compensation of the company’s executive team. 
Although cash compensation was healthy and in the 75th 
percentile among Aviation’s peer companies, Aviation did not 
have a long-term incentive plan.  

Bonuses were based on an archaic formula of percentage of 
salary and were not performance driven. As is often typical in 
private companies, key executives did not have the luxury of 
using the capital markets for stock ownership. The CEO, who is 
also the owner of the company, was reluctant to dilute 
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ownership levels within the company by creating a phantom 
equity arrangement with his executive team. Aviation did have a 
qualified 401(k) plan in place with a competitive and above-
average match, but this plan was the only avenue the company 
provided for wealth accumulation.  

With the objective of resolving these issues, leadership at 
Aviation studied broad-based qualified plans, such as defined 
contribution and cash balance plans, but rejected these options 
because these types of plans require that all employees be 
included. Aviation’s CEO ideally wanted a program that would 
provide long-term benefits, specifically to his management 
team.  

Was there a method for Aviation to provide a healthy, unlimited 
company contribution to select employees without running afoul of 
Internal Revenue Code (IRC) 409A or the Employee Retirement 
Income Security Act of 1974 (ERISA) rules? 

 

Nonqualified Defined Contribution Plan // the Defined 
Contribution NQDC 

In discussions with its executive benefits consultant, Aviation 
learned how the use of a defined contribution NQDC 
(nonqualified deferred compensation plan) could help the 
company meet its objectives. A defined contribution NQDC plan 
could be established allowing the CEO the latitude of selecting 
the employees he felt should be participants in the plan.  

Aviation wanted to create a valuable wealth accumulation 
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vehicle while incorporating retention features. The company 
first sought to reward past service, so it contributed a lump sum 
amount equal to 4 percent of salary retroactively for five years 
for all selected participants. This initial contribution jumpstarted 
the account balance of each participant. 

Going forward, each participant would receive an annual 
contribution into the plan equaling 10 percent of his or her 
salary. Of course, these amounts would grow tax deferred. 
Although the plan could have been designed to allow 
participants to defer compensation on a pre-tax basis, Aviation 
wanted to use this plan strictly as a pension-type arrangement.  

Only company contributions would be deposited into the plan. 
To create this qualified, plan-like environment and to emphasize 
retention, Aviation added a ten-year cliff vesting schedule to the 
plan. This addendum meant that participants would be required 
to have ten years of service in order to vest in their account 
balance. If participants left the company prior to ten years of 
service, they forfeited their account balance. Recognizing that 
the vesting schedule was longer than most plans of this caliber, 
Aviation designed the years of service requirement based on 
when the executives started with the company instead of when 
the plan was established.     

Because the defined contribution NQDC plan was entirely 
funded by the company, Aviation took the initiative of selecting 
the investment accounts for the plan. Participants would have 
an online portal to view and track their account balance. The 
company selected three passive equity index funds as the fund 
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menu. The NQDC participants had the freedom and flexibility of 
allocating and monitoring their account balance with the use of 
company dollars being contributed on their behalf. Since the 
design mimicked the characteristics of a pension plan, there 
was not an early distribution feature available to participants 
like the feature that typically is designed into nonqualified plans. 
Aviation wanted balances to accrue during the duration of 
employment and then pay out at separation from service.  

In light of these attractive   features of the plan, being a 
participant in a nonqualified plan comes with risk. All 
participants in a nonqualified plan, whether making pre-tax 
contributions or, as in Aviation’s case, receiving benefits, are 
unsecured general creditors for their account balance. If the 
company experiences a bankruptcy, no matter which type of 
bankruptcy, the participating employees are not guaranteed to 
receive their account balance.  

For this reason, Aviation established as much security as 
possible by implementing a grantor trust through which benefits 
would be protected against every contingency short of 
bankruptcy. Aviation would allocate assets to the trust as a 
backstop in case the company could not make payments when 
participants separated from the company. This grantor trust 
would provide protection in the event of a change in control or 
change in financial condition of the company.  

The key employees of the company, have the comfort of 
knowing that the company has made a significant investment in 
their future and has taken maximum steps to secure these 
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benefits. Aviation is accruing a modest liability to provide this 
benefit, but it is making this commitment as a direct investment 
in the people who make critical decisions on the future of the 
company.  

Summary 

A nonqualified defined contribution plan can be a valuable tool 
in providing long-term cash accumulation benefits to select 
employees of a company. These plans have the advantage of 
providing creative options for the plan sponsor. Companies have 
the privilege of selecting who should participate in the plan and   
can structure contributions to each participant based on title, 
performance, years of service and other selected criteria. 

Vesting schedules can be designed based on the same 
parameters or a company can use one vesting schedule for all 
participants. The investment options within the plan can follow 
the same design as a qualified plan, or because of the plan’s 
pension-like design and the fact that company dollars are being 
used, a company may choose to create a more conservative 
asset mix.     

A defined contribution NQDC plan is an attractive alternative for 
companies looking for ways to attract and retain the employees 
who are leading and determining the future of the company.    
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GRAPH:  In a recent executive benefits survey of the companies 
that elected to provide some type of company contribution, a 
majority of them (28. 6 percent), chose   a nonqualified defined 
contribution plan method as the plan design.   

 

 

Source: Prudential/PLAN SPONSOR’s 2017 Executive Benefits Survey. 274 companies 
responding. 

Results may vary. You should always consult your own tax, legal, and accounting advisors.  

 

Monte Harrick is a Managing Director at the Los 
Angeles office of Fulcrum Partners LLC, 
(FulcrumPartnersLLC.com) a national executive 
benefits consulting firm. He can be reached at 
monte.harrick@fulcrumpartnersllc.com..READ MORE  
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Monte Harrick, Managing Director 

Before joining Fulcrum Partners LLC as a Managing 
Director, Monte Harrick was affiliated with a Los 
Angeles-based executive benefit advisory for more 
than nine years. As a Managing Director, he 
specialized in working with large corporations in 
attracting and retaining top talent, specifically as 
related to executive benefits. His responsibilities 
included analyzing and consulting with corporations 
on the design, funding, and administration of leading 

nonqualified benefit plans and welfare benefit plans. 

With a solid history in executive benefit consulting, Monte has been a Senior 
Vice President at Clark Consulting (1999–2008) and previously at 
Compensation Resource Group, CRG (1993–1999). His areas of focus have 
included: consulting on nonqualified benefit plans, designing funding 
vehicles to finance benefit liabilities, reviewing and recommending security 
devices to protect executive benefits, and coordinating the placement of 
administration teams to handle client nonqualified plans. 

Committed to helping young people, Monte has spent 15 years planning and 
supervising annual week-long youth trips for over 120 teenagers, setting up 
youth workshops and activities geared to building self-esteem and self-
confidence. With a passion for sports first fostered by his dad, NCAA Men’s 
Basketball Championship Coach, Jim Harrick, (UCLA 1995), Monte has 
devoted countless volunteer hours to youth sports programs in the Greater 
Los Angeles area. 

Degrees, Certifications, and Registrations 
 Series 6 and 63 registered 
 Brigham Young University, Provo, Utah, Bachelor of Arts, International 
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